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IN-THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


MK KENNEDY, Petitioner, 


vs. Habeas Corpus No. 13-57 


CURTIS REID, : 
Respondent , 


ee Washington, D. C. 
Tuesdey, March 12, 1957 
The above-entitied matter came on for hearing before Honorable 
EDWARD CURRAN, judge of the United States District Court, at 2310 o'clock p.m 
On Behalf of Petitioner: EDWARD L, CAREY, Esq. 


On Behalf of Respondent: NATHAN J. PAULSON, Esq., 
Assistant United States Attorney. | 


FRANK KENNEDY | (3) 
the petitioner, was called as a witness in his own behalf and, after having 
been duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION | 
BY MR. CAREY: | 
What is your full nem? 


You are the defendant in criminal action 439-542 
| 
That is correct, 


Q ; 
A Frank Kennedy. : 
0 
A 


Q That is a case tried in this court and sentence was had June = (4) 
18, 1954, Does that refresh your recollection? | 
A That is right. | 
Q Are you the defendant in that action, 439-542 
A Yes, | 
fa) Did you go to trial in connection with the crime of housebreaking 
and larceny? | 
That is right. | 
How many counts were you tried under in that particuler indictment? 


Are you sure it was not two counts? 
I was tried on three counts at the seme time. 





How many were you convicted of? 

Three. I plead guilty to the three. 

Did you have a trial by jury.in connection with this case? 

No. 

What is that? 

No.. I did not. 

Did you plead guilty? 

Yes,.. That is right. 

Subsequent to your plea of guilty were you sentenced by Judge Curran? 


To my best recollection. (5) 


oO Fr Oo FP O&O F OS F O&O PF O 


Do you recall whether or not you were sentenced on or about June 18, 
1954, by Judge Curran? 

A To my best recollection, 

Q Do you recall what sentence was imposed upon you by Judge Curren 
on June 18, 1954? 

A As far as my knowledge I recall that I had three different sentences; 
one to three -~ one to three on each count, and run concurrently. 

Q You were’ sentenced concurrently, is that what you suggest? 

A As far as my knowledge. 

Q Do you have a positive recollection of such action by the Court, 
or is it your best recollection? 

A It is just my best recollection and my information I found out 
when I got back to D, C. Jail. 


Q Did you commence serving time under the sentences to which you make 
reference? 
A That is correct, 


Q Did a time occur when you were released from jail? 

THE COURT: You said you were sentenced by Judge Youngdahl, 

THE WITNESS: How is that? 

THE COURT: You said in your petition that you were sentenced by Judge 
Youngdahl. 

A I was sentenced in his court and I understood it was under -- (6) 
you imposed the sentence. I had no way of knowing which judge I got. 

THE COURT: Did you plead guilty before Judge Youngdahl? 

THE WITNESS: No, sir, I didn't, Plead guilty in front of the same judge. 

THE COURT: You plead guilty before Judge Youngdehl. Is that it? 

THE WITNESS: Yes. 





THE COURT: Do you know?. (6) 

THE WITNESS: I am not sure. 

THE COURT: Is your memory as good of the judge you plead guilty before 
as it is to what this sentence was? 

THE WITNESS: If I remember, the indictment in front of the one judge, 
and pleading guilty under another judge. 

BY MR. CAREY: 

Q De you recall what judge? 

THE COURT: Who took the plea? 

MR. CAREY: Judge Youngdahi, Your Honor. 

THE COURT: I gave the sentence? 

MR. CAREY: Theat is according to the jecket. 

THE COURT: All right. 

BY MR. CAREY: ! (7) 

0 Do you reeall by whom you were sentenced? : 

A I am pretty sure I was sentenced by Judge Youngdehl. That was on 
the door when I was sent upstairs to his room, Who was in the chamber I have 
no recollection. : 

a) Do you recall what the judge sentenced you to, whoever he was? 

A Yes. : 

a) What was it? | 

A It was one to three years, one to three years, one to three years, 
on each count, running concurrently. | 

9 How meh of those concurrent sentences did you serve? 

A I served the one to three years and one enn and 28 days on the time. 

ia) What occurred at the end of that period? : 
A I was released on conditional release. 
ie) By whom was that given? Do you recall? : 

A I was released under the parole, alee supervision of the parole 
officer. : 

Q After you were released were you subsequently re-arrested? 

A I was re-arrested, after I had served the tine out complete, on 
conditional release on Jamuary 4, 1957. | 

Q Were you reporting into the Parole Board during the time you (8) 
were re-arrested? : 

A No, sir. 


Q You were free from the provisions of the Parole Board, is that correct? 
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A 


Q 


Yes. They had sent me papers stating that. (8) 
How long a period after you were freed of the supervision of the 


Parole Board had you been re-arrested? How much time had gone by? 


24th of December to the 4th of January. 

By whom were you arrested, if you know? 

I was arrested by three plainclothes men. I do not recall their names. 
Where were you arrested? 

On my job. 

Where is your job? 

First and "N" Street, Northeast. 

Is it in the District of Columbia? 

Yes. 

When you were arrested where were you taken? 

Downstairs in the Marshal's office after we came by the License Bureau. 
Then where were you taken, if you remember? 

Straight to the D. C. Jail. 

Later on what, if anything, happened as far as your sentencing was 


concerned? 


A 


Later on I found that they sent me some papers stating that (9) 


my sentence was not meant to run concurrent. 


THE COURT: Said what? 


THE WITNESS: Sent me papers stating my sentence wasn't meant to run 


concurrently by clerk's error; meant to run consecutively. 


Q 
A 


BY MR. CAREY: 
Who told you that? 


I wrote Judge Laws and asked him. He said the court would inform 


me with some papers stating the matter further. 


0 After that what did you do, if anything? Did you file any motions 
of any kind? 

A Yes. That is correct. 

Q What kind of a motion did you file, if you know? 

A I didn't write it. I had help on filing it. 

Q Do you recall how that motion was identified? Do you know the name 
of it? 

A Writ of habeas corpus. 

Q Is that why you are here today? 

A That is right. 

















Q The purpose of your being here today is to question the cor- (9) 
rectness of the consecutive sentence under which you are presently serving. 
Is that correct? : 

A That is right. 

Q 4s I understand it it is your best recollectionthat you 
were sentenced to concurrent sentences at the time you were sentenced, 


Is that correct? 





A That is correct. : 

Q Do you have any other testimony or any documentary evidence which 
would support what you represent here to the Court this afternoon? 

A I have record of my commitment pepers where I served the time. 

a) Do you have that with you? } 

A Yes. 


THE COURT: That is part of the court file. The original says "concurrent." 


There is no question about thet. | 
MR. CAREY: We will offer it in evidence at this tine, Your Honor. 
THE COURT: Very well. : 
(Thereupon, documents, judgment and commitment, Criminal Cases 
Nos. 440-54, 439-54, 438-54, were marked for identification 
as Petitioner's Exhibit No. 1, and were received in evidence.) 
MR. CAREY: It is in the file here, Mr. Kennedy. Do you have anything 
else other than that? | 
THE WITNESS: I have no other papers stating it weig except the ones the 


1 
1 


Perole Officer gave me. | 
MR. CAREY: Will the clerk mark these for an exhibit. 
THE DEPUTY CLERK: Petitioner's Exhibits 2, 3, end 4, for identifi- (11) 


cation. 
(Thereupon, 3x5 photostats, Criminal Cases Nos, 438-54, 
439-54, and 440-54, were marked for identification as . 
Petitioner's Exhibit Nos. 2, 3, and 4.) 
BY MR. CAREY: ) 

Q Do you know if anyone was in court whom you — at the time you 
were sentenced who can —re position here todey? 

A My attorney was here and I don't know -- I understand he is not 
practicing law any more. : 

Q He is not practicing lew any more. What is nis name? 


A Name is on the paper. I think Mr. McGean. 





Q Other than your attorney Mr, McGean do you know of anybody (11) 
else who can testify in connection with your petition for writ of habeas 
corpus? 

A I don't know anyone else that was in the courtroom at that time. 

Q I ask you to identify Petitioner's Exhibit Number 2, Petitioner's 
Exhibit Number 3, and Petitioner's Exhibit Number 4. Take them in order and 
tell me what Petitioner's Exhibit 2 is, if you know. 

A This is @ criminal Number 440-54, said one to three years, (12) 
said to run concurrently with the sentence imposed im criminal case (13) 


Number 439-54, 


Q I show you Petitioner's Exhibit Number 3, Can you identify that? 

A This is case Number 438-54, one to three years. 

Q I show you Petitioner's Exhibit Number 4, Can you identify that 
for the Court? 

A This is criminal Number 439-54, one to three years, said to run 
concurrently with the sentence imposed in criminal case Number 438-54, 

Q Where did you secure these, exhibits 2, 3, and 4? 

A At the D.C. Jail. 

MR. CAREY: I would like to offer them in evidence at this time. 

THE COURT: Very well. 

MR. PAULSON: I would like to object to them. They apparently are just 
photostets of what. is in the criminal court files anyway, of the original 
commitments. 

THE COURT: I will admit then. 

THE DEPUTY CLERK: Petitioner's Exhibits 2, 3, and 4. 

(Thereupon, Petitioner's Exhibits Nos. 2, 3, and 4, previously 
marked for identification were received in evidence.) 
BY MR. CAREY: 

Q Is there sny other information you like to present to the (13) 
Court other than you have already given? Can you think of anything else? 

A I would like to say if I may have an answer to when I was arrested 
was I arrested on warrants issued in December 1956 -- December 21. I was 
arrested under the impression that something was wrong with my driver's 
permit until I got to the D. C. Jail, and I was told different, 

Q Were you shown a warrant of arrest at the time you got to the -- 

A No, sir. The man came on my job and had the handcuffs in their 
hands on the job, in the office in front of the men I was working for. 








Q Later on were you told why you were arrested in December 1956? (13) 
; A Yes, | 
. Q Why were you told you were arrested? | 
A Later on I was told there was some mist oda the coos at the time 
that I served. | 


. MR. PAULSON: If Your Honor please, I object to all this testimony. It is 
not germane. : 
THE COURT: I will sustain the objection. It hes nothing to do with 


» this issue. | 


» BY MR. CAREY: : (14) 

Q Is there anything else you have to offer at this time? 

A There 48 nothing else. I wish to refer only I got out and resumed 
my responsibilities and my wife was sick at the time and she had quit her 
job and when I was arrested I had no way of giving support or anything; just 
left everything in her hands and to be set out with vhetever heppened when 
the money ran out when I left home. : 

MR. CAREY: That is all I have, 

CROSS EXAMINATION 
BY MR. PAULSON: 
Q Do you remember the day you were sentenced? 
A Yes. 


Q Do you remember when you stood up before the jadge thet judge 
asked you whether you had anything to say? : 
A MThet is right. 
Q Do you remember? 
A 


Yes. | 


Q Do you remember whether the judge asked you whether you had ever 
been in jail before? : 

A Yes. : 

Q You remember saying that you had been in jail eas times before? 

A Yes, : 





Q Do you remember the judge saying at that time right after you (15) 
had admitted you had been in jail twice before that you may serve one to three 
yeers in each of the cases, the sentences to run consecutively? 


A I did not hear him to sey consecutively. 





Q Do you remember him seying that, not what you understand. Do (15) 


a you remember his seying it? 
A No, sir. 
Q You do not remember him saying -- 
A I remember him saying one to three. I don't recollect consecutively. 
> Q De you remember him saying one to three concurrently? 
, A That is whet I understood him to say. 
Q You did not hear him to say one to three consecutively? 
» A No, sir, 
a Q If I were to show you the official transcript taken by the court 
reporter thet day do you think that could refresh your recollection as to 
y just what actually wes said to you at the time? 


MR. CAREY: Objection. The record speaks for itself. 

THE COURT: He is asking if it would refresh his recollection. 

THE WITNESS: Refresh my recollection of what was said? (16) 

BY MR. PAULSON: 

Q At that time. 

A I cannot say it would refresh my recollection to anything, but I 
heard him state and three sentences. 

THE COURT: You heard the court say concurrently, right? 

THE WITNESS: If he stated concurrently I didn't understand. 

THE COURT: You did not understand it was concurrently? 

THE WITNESS: I. didn't understand it was consecutively. 

THE COURT: You are testifying, though, thet the court said "one to three 
years, said sentences to run concurrently." That is what you are testifying? 

THE WITNESS: Yes. That is the way I understood it. 

THE COURT: Not what you understood. Did you hear the court say "one to 
three years in each case, said sentences to run concurrently?" 

THE WITNESS: Yes. To the best of my knowledge. Theat is right. 

BY MR. PAULSON: (17) 

Q Would it refresh your recollection if I were to show you the 

court reporter's transcript of whet trenspired on that doy? Would it help 





you remember any better, that is what I am asking you, Mr. Kennedy. 

A I would like to see it. 

Q You can read? 

A Yes. I can read a little. 

Q I show you the official court reporter's transcript of thet day and I 
ask youto read it at this point where it says, "The Court." 





A Is this the one here? | (17) 
Q Yes. You may read the whole thing if you want. 
" . « « do you went to say anything before the Court imposes 
sentence? : 
"Mr. McGean: Your Honor, may I say something? 
"The Court: Yes." | 
"The Court: Do you like the pen? 
"The Defendant Kennedy: No, sir. 
"The Court: Whet? 
"The Defendant Kennedy: No, sir. | 
"The Court: Well, you have been down there on what? Three 
different occasions? : 
"The Defendant Kennedy: Two. | 
"The Court: Two? You may serve one to three years on (18) 
each case, the sentences to run consecutively. 
"The Court: Two? You may serve one to three years on each case, 
the sentences to run consecutively, : 
"Mr. Caputy: We move to dismiss the renatintng counts. 
"The Court: Very well." : 


0 Does that refresh your recollection as to what the judge said to 


you at the time he passed sentence upon you? 

A That refreshes my recollection. 

) Does it help you remember? : 

A It helps me remember the things that I have said in court. 

9 Does it help you remember what the judge said when he passed sentence, 
as to whether he said the sentences were to be concurrent or consecutive? 

A No, sir. 

Q It does not help you to remember at all? 

A No, sir. 

MR. PAULSON: That is all, Your Honor. 

REDIRECT EXAMINATION 


| 
Mr. Kennedy, you did not prepare that record, ‘did you? 


BY MR. CAREY: 


No, sir. 


You had nothing to do with the preparation of that? 
No, sir. 2 
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Q You cannot refresh your recollection with something you had (19) 
nothing to do with? 

A No, sir. 

THE COURT: Why can't he? 

MR. CAREY: He did not prepare -- 

THE COURT: What has that got to do with it? You mean to say you have to 
prepare something yourself to refresh your recollection? 

MR. CAREY: Refresh your independent recollection I should suggest. 

THE COURT: I do not think your suggestion is well taken. 

MR. CASEY: That is all, Mr. Kennedy. 

THE COURT: You may step down. 

(Thereupon, the witness left the witness stand.) 

MR. CAREY: Your Honor, the petitioner resis. 

MR. PAULSON: Your Honor, at this time the Government moves to introduce 
into evidence the official certified record of the official court reporter. 

THE COURT: I can take judicial notice of my own records, 

MR. PAULSON: I should like Your Honor to take judicial notice of docket 
entries made in this case under these numbers, and also judicial notice of 
the entries made on the face of the court jackets. (20) 

THE COURT: I will also take judicial notice of my own notes thet were 
made on the probation report which said one to three years in each case, 
consecutively; the clerk's original notes on the back of the jacket seid one 
to three years consecutively; end the docket entry on the front of the 
jacket said one to three yeers, consecutively; and the commitment was written 
by a typogrephical error which said concurrently. 

Do you want to argue this case? 

MR. CAREY: It will only take me about four minutes, Your Honor. 

THE COURT: Thet is all right. 

MR. CAREY: There is only one serious question involved in this case, as 
I see it. Under Downey v. United States the court has the right to have the 
record conform to the truth. 

THE COURT: Excuse me. Is the counsel in the court room? 

MR. CAREY: Yes. 

THE COURT: Mr. McGean, step up please. 

D. CARROL MOGEAN (22) 
was called as a witness by the Court and, having been first duly sworn 
was examined and testified as follows: 


10 











DIRECT EXAMINATION = (21) 

THE COURT: Will you state your full name for the record. 

THE WITNESS: D. Carrol McGeen, | 

THE COURT: You represented the defendant when he plead guilty? 

THE WITNESS: I am not sure whether it was a guilty plea or not guilty, 
and we had a trial. : 

THE COURT: But you represented the defendant in the action? 

MR. PAULSON: If Your Honor please, if I may intertupt, could I have the 
record show if there be any attorney~client relationship involved that the 
defendent has waived it. | 

THE COURT: No. There is no attorney-client relatiquehip to what happened 
in open court that is privileged, ! 

MR. PAULSON: All right, Your Honor. 7 

THE COURT: You heard the sentence imposed by-court, did you not? 

THE WITNESS: I was in the court on the date the sentence was imposed. 

THE COURT: What was it? ! . (22) 

THE WITNESS: I am not exact as to the words used by Your Honor, but I do 
recall that Mr. Kennedy, my client, got the stiffer of two sentences. 

THE COURT: So it would have to be consecutive to get the stiffer. 

THE WITNESS: I know it was one to three. : 

THE COURT: And the co-defendant got two to six. So if he got the stiffer 
sentence the one to three would have to: run consecutively. 

THE WITNESS: That is my impression. 

THE COURT: Are there any questions? 

MR. CAREY: No questions, 

THE COURT: Thank you, very much. | 

MR. CAREY: As I was indicating, I think there is e question under the 
law, particularly under Downey v. United States -- I have forgotten the 





citation -- that the Court has the right to correct an error to make the 
~ecords conform to the truth. . 

I think the records -- and I must, as a matter of integrity make that 
concession -- that the evidence is overwhelmingly suggestive of the fact that 
this men was given a consecutive sentence by you at the ‘tine you sentenced 


him. However, there is one question that perplexes me and I do not know (23) 





whether I have the answer; and that is the question as to whether this Court 





has lost jurisdiction of this defendant, Particulerly do I think thet may be 
true when the defendant was released from the jail and placed in the custody 


a 
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of the Parole Board. Subsequently he served a certain period under the (23) 
supervision of the Parole Boerd and wes then a free man. 

I think there are some very refined and difficult legal propositions 
involved. Up to this point I have not been able to find any particular case 
oa this proposition eas to whether this Court -- and I say this respectfully, 
as Your Honor knows -- whether you have jurisdiction to re-arrest -- not to 
re-arrest -- to have a man re-arrested and then sentence him to serve this 
period which is covered by the consecutive sentence. 

On that premise I suggest that the petition of writ of habeas corpus 
be granted. 

ORAL RULING OF THE COURT 

THE COURT: The order to show cause is discharged. Counsel for the Government 
will prepare the appropriate findings of fact and conclusions of law to the 
effect that I find that the sentence imposed upon the date in question was 
one to three years consecutively; that through a clerical error the commit- 
ment read concurrently; and ean error having been made in the commitment and 
the originel sentence having been one to three years consecutively, (24) 
which meant three to nine, the Court hes not lost jurisdiction of this 
defendant. 


Therefore, the petition is dismissed and the writ to show cause is dis- 


charged. 
(Thereupon, at 2:40 o'clock p.m. the instant matter was concluded.) 
ee Ce Se Se Bi ee oe (25) 
UNITED STATES : 
V8. , Criminal Nos, 438-54, 
LONNIE CAMERON casi: 
FRANK KENNEDY cali 
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Washington, D. C., 
Friday, June 18, 1954. 
The above-named defendants came on for sentencing in the United States 
District Court for the District of Columbia at ten o'clock in the forenoon 
on Friday, June 18, 1954, 
BEFORE: 
HONORABLE EDWARD M. CURRAN, Judge of the United States District Court 
for the District of Columbia, there being the following. 
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PROCEEDINGS AND TRANSACTIONS (26) 
THE DEPUTY CLERK: Case of Lonnie Cameron and Frank Kennedy. 


i 


THE COURT: Kennedy, do you want to say anything before the Court imposes 
sentence? : 
MR. McGEAN: Your Honor, may I say something? 
THE COURT: Yes. 
eM He HH 
THE COURT: Do you like the pen? 
THE DEFENDANT KENNEDY: Wo, sir. 
THE COURT: Wheat? : 
THE DEFENDANT KENNEDY: Wo, sir, ! 
THE COURT: Well, you have been down there on whet? Three different 
occasions? , 
THE DEFENDANT KENNEDY: Two. | 
THE COURT: Two? You may serve one to three years on each case, the 
sentence to run consecutively. | 
MR. CAPUTY: We move to dismiss the remaining counts. 
THE COURT: Very well. : 
(Thercupon the instent hearing was concluded, ) 
FILED (33) 
MAR 21 1957 
HARRY M, HULL, Clerk 
FIMDINGS OF FACT AND CONCLUSIONS OF LAW 


This cause, having come on for hearing, pursuant to a petition for a 





writ of hebeas corpus and the court having heerd the testimony; having 
considered the Government's opposition thereto; 411 the officiel court filee 
relating to this matter and argument of counsel, the Court hereby makes the 
following findings of fact: : 

1. The petitioner was present in open Court; testified upon the hearing 
e.. Wag represented by Edward L. Carey, Esq., eppointed by this Court. 

2. That in Criminal Case Nos. 438-54, 439-54 and 410-54, there was filed 
in this Court, in each case, 9 two count indictment charging the petitioner 
with housebreaking and lerceny, : 

3. That on April 15, 1954, in each case, petitioner pleaded not guilty. 

4. That on May 25, 1954, petitioner withdrew his plea of not guilty 
end pleaded guilty to Count one of each indictment (housebreaking). Thereafter, 


se 





a. in each case, Count two (larceny) was dismissed with the coneent of the (33) 
Government, 

5. That on June 18,. 1954, petitioner eppeared before this Court for 
sentencing. This Court in Criminal No. 438-54, sentenced him to a term of 
imprisonment of from one to three years. In Criminal Case No. 439-54, this 
Court sentenced him to a term of imprisonment of from one to three years, 
said term to run consecutively to the sentence imposed in Criminal Cese 
No. 436-54; end in Criminal Case No. 440-54, this Court sentenced him to a 
term of imprisonment of from one to three years, to run consecutively to the 
sentence imposed in Criminal Case No. 439~54, 





6. That the Court Reporter's official transcript of the proceedings (34) 
disclose that the petitioner was sentenced to consecutive terms of imprison- 
ment. 

7. That the entries made on the face of the criminal court jacket, which 
reflect the notes taken by the court clerk at the time the sentence was imposed, 
set forth that the petitioner was sentenced in each case as heretofore set 
. forth. 

8. That the docket entries of this court state that on June 18, 1954, 
the petitioner was sentenced to a term of imprisonment of from one to three 
» years in each case, sentences to run consecutively in Criminal Case Nos. 

439-54 and 440-54, 

9. That the testimony of the petitioner taken at the hearing was vague 
? and not entitled to belief. 


10. That the petitioner's former counsel who had sppeared on the day of 





sentence, testified that his recollection was that his client, the petitioner, 

* received a sentence in excess of that of his co-defendant, who had received a 
sentence of two to six years. 

es ll, That a clerical error was made by 4 clerk in the office of the Clerk 

of the Court when transposing the Judge's sentence set forth in the transcript 

and the docket entries to the commitment papers, in that the aforesaid clerk 





inadvertently used the word “concurrently” in criminal case Nos. 439-54 and 
440-54, instead of the word "consecutively". 

12. That because of the clerical error, the petitioner was conditionally 
released on August 21, 1956, 

13. That because of the clerical error, the petitioner had completed his 
conditional releuse on December 19, 1956, 
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14, Thet on the 20th dey of December, 1956, this Court filed tvo (34) 
orders in Criminal Case Nos. 439-54 and 440-54, wherein and whereby the 
original commitment in Criminal Cases Nos. 439-54 and 440-54 vere corrected 
to provide for a term of imprisonment of the petitiouer in conformity with 
the sentence given to petitioner at the time of his sentence, as reflected 





by the official court reporter's trenscript, the entries upon the District 
Court jacket and the docket entries. | 

15. That petitioner was thereafter arrested pursuant to a bench warrant 
issued by this Court on the 26th day of December, 1956, 

The Court states its conclusions of law as follows: (35) 

1. That because a clerical error was made by 2 elerk in the office of 
the Clerk of this Court, this Court has jurisdiction tolcorrect any errors 
in any judgments and/or commitmente. | 

2. That this Court has jurisdiction to issue a enet warrant in order to 
apprehend the petitioner, so that he could fully complete the sentences 
imposed by this Court in Criminal Cases 439-54 and 40-54 

3. That the instant petition is without merit and the petitioner hes not 
sustained the burden of proving an illegal detention. : 

4, Thet the petitioner has feiled to esteblish that this Court hed 
sentenced him to concurrent terms of imprisonment. | 

5. That the government has established that the terms of imprisonment 
imposed were to run consecutively end thet the petitioner should be required 
to complete his prison sentence. : 

6. That because petitioner has not completed the sentence imposed, the 
Court has not lost jurisdiction, : 


7. That the petitioner received due process of law as guaranteed by the 


Constitution at all stages of these proceedings. 


(nN) s/ Edward M. Curran 
JUDGE 


“mttad States of America ) | FILED (42) 
v. ) Criminal No. 438-54 | JUN 22 1954 
FRANK KENNEDY ) | HARRY M. HULL, Clerk 


On this 18th day of June, 1954 came the attorney for the government and 
the defendent appeared in person and? by counsel, D. C. McGeen, Esquire, 
It Is Adjudged that the defendant has been convicted upon his plee of? 
miijty of the offense of : 
HOUSEBREAKING 





as charged? in count one of the indictment. | (42) 
ena the court having asked the defendant whether he has anything to sey why 
judgment should not be pronounced, and no sufficient cause to the contrary 
being shown or appearing to the Court, 

It Ie Adjudged that the defendant is guilty as charged end convicted. 
It Is Adjudged that the defendant is hereby committed to the custody of 
the Attorney Genersl or his authorized representative for imprisonment for 


@ period of* 
One (1) year to Three (3) years 


LL/18/ KAMAL ER DKEL7 

It Is Ordered that the Clerk deliver a certified copy of this judgment 
and commitment to the United States Marshal or other quelified officer and 
that the copy serve se the commitment of the defendant. 


s/ Edward M. Curran , 
United States District Judge. 


PILED (45) 
JUN 22 1954 
HARRY M, HULL, Clerk 


On this 18th day of June, 1954 come the attorney for the government and 
the defendent appeared in person and’? by counsel D. C. McGean, Esquire. 
It is Adjudged that the defendent hss been convicted upon his plea of? 


guilty of the offense of 
HOUSEBREAKING 


as charged? In count one of the indictment, 
and the court having asked the defendent whether he has anything to say why 
judgment should not be pronounced, and no sufficient cause to the contrary 
being shown or appearing to the Court, 
It Is Adjudged that the defendant is guilty as charged and convicted. 
It Is Adjudged that the defendant is hereby committed to the custody of 
the Attorney General or his authorized representative for imprisonment for 
a period of* 
One (1) year to three (3) years said sentence to run 
concurrently with the sentence imposed in Criminal Case 
No. 438-54, 


It Ie Ordered that the Clerk deliver a certified copy of this judgment 
and commitment to the United States Marshal or other qualified officer and 
that the copy serve es the commitment of the defendant. 


s/ Edward M. Curran ' 
United States District Judge. 
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UNITED STATES DISTRICT COURT FILED (46) 
FOR THE DISTRICT OF COLUMBIA DEC 21 1956 


INITED STATES : HARRY M. HULL, Clerk 
vs, : CRIMINAL NO. 439-54 
FRANK KENNEDY : 


ORDER CORRECTING JUDGMENT AND COMMITMENT 





IT APPEARING TO THE COURT that there exists a clerical error in the 
Judgment and commitment entered in the above entitled case on the 18th day 
of June, 1954, in that the said judgment end commitment reads "sentence to 
run concurrently with sentence imposed in criminal cage No. 438-54" whereas 
it should have stated "sentence to take effect at the expiration of sentence 
to take effect at the expiration of sentence imposed in criminal case No. 
438-54"; it is therefore this 20 day of December, 1956; 

ORDERED that the fourth paragraph of the above nentioned judgment and 
commitment be, and the same is hereby, corrected by striking that portion 
thereof which reads ss follows: | 

“sentence to run concurrently with the sentence imposed in 
criminal case No. 438-54" , 





and in its place end stead the following is hereby substituted; 
"sentence to take effect at the expiration of sentence 
imposed in criminal case No. 438-54" 


No. 2 s/ Edward M. Curren 


‘JUDGE 
FILED (49) 
JUN 20 1954 


HARRY M. HULL, Clerk 
On this 18 day of June, 1954 came the attorney for the government and 
the defendant sppeared in person and? by counsel, D. Cerroll M. McGean, Zearire. 
It is Adjudged that the defendant has been convicted upon his plea of? 


at ty of the offense of 
HOUSEBREAKING : 
es charged? in count one of the indictment. 





and the court having asked the defendant whether he has enything to say why 
judgment should not be pronounced, and no sufficient cause to the contrary 
being shown or appearing to the Court, 





It Is Adjudged thet the defendent is guilty os charged end convicted. 
It Is Adjudged that the defendant is hereby committed to the custody of 
the Attorney General or his authorized representative for imprisonment for a 


period of* 
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One (1) year to Three (3) years said sentence to run €¢49) 
ns concurrently with the sentence imposed in Criminal 
Case No. 439-54, 


UNITED STATES DISTRICT COURT FILED (50 
—_ FOR THE DISTRICT OF COLUMBIA DEC 21 1956 
‘=< UNITED STATES : HARRY M. HULL, Clerk 
: V8 , : CRIMINAL NO. 440-54 | 
» FRANK KENNEDY : 


ORDER CORRECTING JUDGMENT AND COMMITMENT 





IT APPEARING TO THE COURT that there exists a clerical error in the 

y judgment and commitment entered in the above entitled case on the 18th day 
of June, 1954, in that the said judgment and commitment reads "sentence to 
run concurrently with sentence imposed in criminal case No. 439-54" whereas 
it should have stated "sentence to take effect at the expiration of sentence 
imposed in criminal case No. 439-54"; it is therefore this 20 day of December, 
1956; 

ORDERED that the fourth paragraph of the above mentioned judgment and 
commitment be, and the same is hereby, corrected by striking that portion 
thereof which reads as follows: 


"sentence to run concurrently with the sentence imposed in 


> criminal case No. 439-54" 


and in its place and stead the following is hereby substituted; 
"sentence to take effect at the expiration of sentence 
imposed in criminal case No. 439-54" 
No. 2 ! /s/ Eawerd M. Curren 
| JUDGE 
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UNITED STATES DISTRICT COURT FILED (51) 


FOR THE DISTRICT OF COLUMBIA DEC 26 1956 
|" 'HARRY M. HULL, Clerk 
UNITED STATES OF AMERICA : | 
Ts : Criminal Nos, 438-54 
. 439254 
FRANK KENNEDY ‘ | 


40W54 
ORDER 

Upon consideration of the sentence imposed on June 18, 1954, in each 
of the above numbered criminal cases of one to three years consecutively, 
that is, one to three years in criminal No. 438-54, and one to three years 
in criminal No. 439-54, to commence upon the expiration of the sentence 
imposed in criminal No. 438-54, and one to three yeers in criminal No. 440-54, 
which was to commence upon the completion of the sentence previously imposed 
in criminal No. 439-54, and upon consideration of the order signed 
December 20, 1956, correcting the clerical mistake in the judgment previously 
entered in each of the above numbered criminal actions, so es to reflect 
that the sentence of the Court was one to three years consecutively in 
each case, instead of one to three concurrent as the judgnent previously 
stated in error, and upon the request of the United States Attorney in 
and for the District of Columbia, it is this 26 day of Dec, 1956, 

ORDERED that a bench warrant be issued for the errest of Frank Kennedy, 
the defendant having been released from confinement, and that he be committed 
thereunder to serve the unexpired portion of the sentences previously 
imposed. : 


s/ Edward M. Curren 
JUDGE 
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United States Court of Appeals 


For tHe District or CotumBira Circuir 
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v. 


Curtis Rew, Superintendent, District of Columbia Jail, 
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Appeal from the United States District Court 
for the District of Columbia 


Oxiver GascH, 
United States Attorney. 


Lewis CaBRoLl, 
NatHan J. Pavtson, 
Joun W. Kern, IU, 
Assistant United States 
Attorneys. 
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QUESTION PRESENTED 


This appeal is taken from a final order by the Dis- 
trict Court denying appellant’s petition for writ of habeas 
corpus on the ground that his present detention is legal. 
Appellant had been convicted in 1954 upon his plea of 
guilty of the crime of housebreaking in three different 
cases and sentenced to imprisonment of one to three years 
in each case, the sentences to run consecutively. Due 
to a clerical error, the judgments and commitments stated 
the sentences were to run concurrently and appellant 
was released in 1956 upon fully serving the sentence in 
his first case. In the opinion of the appellee the follow- 
ing question is presented: 

Whether appellant may now avoid serving the sentences 
previously imposed by the District Court in his other two 
cases, when the District Court corrected the judgments 
and commitments in such cases to conform to the sen- 
tences actually imposed, and when F. R. Crim. P. 36 
provides that ‘‘[c]lerical mistakes in judgments . . . may 
be corrected by the court at any time’’? 





INDEX 


Counterstatement of the Case 
Rule Involved 

Summary of Argument 
Argument: 


The District Court Properly Dismissed Appellant’s Pe- 
tition for Writ of Habeas Corpus Because He Is 
Presently Serving A Sentence of Imprisonment Law- 
fully Imposed 


Conclusion 
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United States Court of Appeals 


For tae District or CoLtumBi Crecurr 


No. 13,859 
Frank KENNEDY, APPELLANT 
Vv. 


Curtis Rem, Superintendent, District of Columbia Jail, 
APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On April 12, 1954, in the District Court, indictments 
were filed respectively in Criminal Case Nos. 438-54, 439-54 
and 440-54, and each indictment charged appellant and 
another in two counts with housebreaking and larceny 
(R. 40, 43, 47). Appellant pleaded not guilty and requested 
the appointment of counsel, and counsel was appointed to 
represent him in all three cases (R. 41, 44, 48). On May 
25, 1954, appellant withdrew his plea of not guilty and 
pleaded guilty to each of the indictments (R. 6, 33). The 
second count of the indictment (larceny) in each case was 
dismissed with the consent of the Government (J. A. 13, 


(1) 
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14). On June 18, 1954, the District Court sentenced ap- 
pellant in open court with his counsel present as follows 
(J. A. 13): 


‘You may serve one to three years on each case, the 
sentences to run consecutively.”’ 


The entries made on the District Court file jacket in 
Criminal Case Nos. 438-54, 439-54, and 440-54, which con- 
stitute the notes made by the court clerk at the time 
the sentence was imposed, set forth that appellant re- 
ceived consecutive sentences. The entries made in the 
District Court docket in Criminal Case Nos. 438-54, 439- 
54 and 440-54 state that on June 18, 1954, appellant was 
sentenced to a term of imprisonment of from one to three 
years in each case, the sentences to run consecutively. 

On June 22, 1954, the judgment and commitment was 
filed in each of the three cases. On the face of the judg- 
ment and commitment filed in Criminal Case No. 439-54, 
it was stated that the sentence was ‘‘One (1) to three 
(3) years, said sentence to run concurrently with the 
sentence imposed in Criminal Case No. 438-54.” (J. A. 
16). On the face of the judgment and commitment filed 
in Criminal Case No. 440-54, it was stated that the 
sentence was “One (1) to three (3) years, said sen- 
tence to run concurrently with the sentence imposed in 
Criminal Case No. 439-54.” (J. A. 17-18). On Au- 
gust 21, 1956, appellant was conditionally released from 
the service of his sentence at Lorton. On December 19, 
1956, appellant’s maximum term on his sentence in Crim- 
inal Case No. 438-54 expired and he was no longer ac- 
countable to the District of Columbia Parole Board 
(J. A. 3, 19). 

On December 21, 1956, the District Court entered an 
Order Correcting Judgment and Commitment in Crim- 
inal Case Nos. 439-54 and 440-54. In 439-54, the Dis- 
trict Court ordered the judgment be corrected by striking 
the language ‘‘sentence to run concurrently with the 
sentence imposed in Criminal Case No. 438-54” and in its 
place be substituted the language ‘‘sentence to take effect 
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at the expiration of sentence imposed in Criminal Case 
No. 438-54.” (J. A. 17). In 440-54, the District Court 
ordered the judgment be corrected by striking the 
language ‘‘sentence to run concurrently with the sentence 
imposed in Criminal Case No. 439-54’ and in its place 
be substituted the language “sentence to take effect at 
the expiration of sentence imposed in Criminal Case No. 
439-54.” (J. A. 18). On December 26, 1956, the 
District Court ordered in Criminal ‘Case Nos. 438-54, 
439-54, and 440-54 that a bench warrant be issued for the 
arrest of appellant and that he be committed thereunder 
to serve the unexpired portion of the sentences previously 
imposed on him (J. A. 19). Appellant was arrested by 
a United States Deputy Marshal pursuant to such bench 
warrant (J. A. 15). 

On February 25, 1957, appellant filed a petition for 
writ of habeas corpus, in which he alleged in substance 
that his present incarceration was unlawful because he 
had fully served his sentences which had been concurrent 
(R. 28). An attorney was appointed by the District Court 
to represent appellant at a hearing on his petition (R. 39). 
At the hearing on appellant’s petition, appellant testified 
that he remembered being sentenced to sentences of from 
one to three years in each case, the sentences to run con- 
currently (J. A. 2,8). The attorney who represented ap- 
pellant in the three criminal cases testified that he could 
not remember the exact sentence given appellant, but he 
could recall that appellant received a “stiffer” sentence 
than appellant’s co-defendant. Appellant’s co-defendant had 
received a sentence of from two to six years (J. A. 11). 
The District Court made findings of fact and conclusions 
of law, inter alia, that appellant had not proved his de- 
tention was illegal because his sentences had been con- 
secutive and that the District Court had jurisdiction to 
correct the clerical error in the judgment and commit- 
ment in Criminal Case Nos. 439-54 and 440-54 (J. A. 14, 
15). The District Court entered an order dismissing 
appellant’s petition, but it permitted appeal in forma 
pauperis from such final order (R. 36). 
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RULE INVOLVED 


Rule 36 of the Federal Rules of Criminal Procedure 
provides as follows: 


‘‘Clerical mistakes in judgments, orders, or other 
parts of the record and errors in the record arising 
from oversight or omission may be corrected by the 
court at any time and after such notice, if any, as 
the court orders.” 


SUMMARY OF ARGUMENT 


Appellant was sentenced to serve one to three years in 
three different criminal cases, such sentences to run con- 
secutively. The fact that due to a clerical mistake in 
the judgments and commitments appellant was released 
after serving his sentence in only one case does not now 
bar the District Court from correcting pursuant to F.R. 
Crim. P. 36 the judgments and commitments to reflect 
the true sentence. Appellant has not fully served his 
actual sentence and consequently he is at present law- 


fully incarcerated to serve the remaining portion of his 
sentence. 


ARGUMENT 


The District Court Properly Dismissed Appellant’s 
Petition for Writ of Habeas Corpus Because He Is 
Presently Serving A Sentence of Imprisonment Law- 
fully Imposed 


The transcript of record reveals that, pursuant to 
F.R. Crim. P. 32(a), the District Court imposed upon 
appellant the sentence of one to three years in Criminal 
Case No. 438-54, one to three years in Criminal Case No. 
439-54, and one to three years in Criminal Case No. 
440-54, such sentences to run consecutively. (J. A. 13). 
That appellant’s sentences were one to three years in each 
case to run consecutively is further shown by the District 
Court’s official records and files, to wit, the docket en- 
tries and the file jacket entries in Criminal Case Nos. 
439-54 and 440-54. Appellant’s attorney at that time con- 
firmed the fact that appellant’s sentences were one to 
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three years in each case to run consecutively because he 
testified that he remembered appellant had received a 
stiffer sentence than his co-defendant. The co-defendant 
had been sentenced to serve two to six years (J. A. 
11). Despite the fact that appellant had been sen- 
tenced in his three cases to serve one to three years to 
run consecutively, the judgment and commitment in Crim- 
inal Case Nos. 439-54 and in 440-54 were typewritten by 
a clerk in the District Court to show that the sentences 
were to be concurrent (J. A. 16, 17). Such notations 
were obviously clerical mistakes in the judgments and 
commitments and the District Court corrected such mis- 
takes by appropriate orders (J. A. 17, 18). A court may 
correct its records pursuant to F.R. Crim. P. 36 to show 
what sentences were in fact imposed. United States v. 
Quinn, 182 F. 2d 252 (7th Cir. 1950); see also Foster v. 
Zerbst, 92 F. 2d 950 (10th Cir. 1937); Peck v. United 
States, 65 F. 2d 59, 64, 65 (7th Cir. 1933). 

Appellant contends that the District Court could not 
have corrected the judgments and commitments in Crim- 
inal Case Nos. 439-54 and 440-54 to conform to fact be- 
cause it no longer had jurisdiction over appellant. His 
argument is that since he had fully served his sentence 
and been unconditionally released, the District Court had 
lost its jurisdiction to correct the judgments and commit- 
ments (Br. 2-3). Appellant has not served his sentence. 
As was demonstrated above, appellant was sentenced to 
a total of three to nine years. Consequently, the District 
Court still retains its jurisdiction over appellant. Even 
assuming arguendo that appellant may be deemed to have 
served his sentence, F.R. Crim. P. 36 provides that 
‘‘(C]lerical mistakes in judgments .. . may be corrected 
by the court at any time’’ (emphasis supplied), and noth- 
ing in such rule makes an exception in the case of a 
prisoner who has served his sentence. A court may 
always correct its records to show the actual sentence 
imposed and the defendant must abide by the actual sen- 
tence, even though he has served his sentence of record. 
See Foster v. Zerbst, swpra; Bledsoe v. Johnston, 154 F. 2d 
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458, 459 (9th Cir. 1946); Downey v. United States, 67 
App. D. C. 192, 199, 91 F. 2d 223 (1937). 


CONCLUSION 


Wherefore, it is respectfully submitted that the order 
by the District Court denying appellant’s petition for 
writ of habeas corpus be affirmed. 


Ottver GascxH, 
United States Attorney. 


Lewis CarROLL, 
NatHan J. Pavzson, 
Joun W. Kery, III, 
Assistant United States 
Attorneys. 
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